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PETITION of Robert Stevenſon and others, 
Aſſignees under the commiſſion of bankruptcy, 
iſſued againſt George Forbes of London Merchant, 
and John Clark Advocate in Aberdeen, their 
Actorney, . 


| EORGE FORBES, a native of Aberdeen, was for 
ſeveral years engaged in trade there; bur, 'about the 

| year 1753, he went to London, and ſettled as a mer- 
chant in that city. | ; | 
Mr Forbe?s principal buſineſs was in the way of a factor, 
for anſwering commiſſions from Scorland, and he was chiefly 
employed by the grocers and other ſhop-keepers in the town 
of Aberdeen; he anſwered their commiſſions for London goods, 
and for the payment of theſe goods Mr Forbes drew bills pay- 
| able to ſome perſon at Aberdeen, particularly Gilbert Gerard ad- 
1 vocate there. Theſe bills were accepted by the merchants at 
5 Aberdeen, whoſe commiſſions Mr Forbes had anſwered, and 
afterwards paid to Gilbert Gerard as they fell due; and in 
this way Forbe7s trade was chiefly carried on. Y 
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Mr Forbes continued in this trade for ſometime: in 
credit. During that period à bill was drawn upon him by 
William Mowat and company, merchants in Aberdeen, for the 
ſum of L. 92, 6 5. Sterling, payable to the order of Dun and: 
company, who were alſo merchants in Aberdeen. This bill, 
dated gth November 1756, and payable 60. days after date, 
was regularly preſented to Mr Forbes, and accepted by him; 
but he having failed ro make payment when the bill became 
due, it was regularly proteſted and returned, and afterwards 
this bill with the proteſt came by indorſation into the perſon 
of George Turner advocate in Aberdeen. . 

About the beginning of the year 1757, Forbes became 
openly bankrupt, and a commiſſion of bankruptcy under the 
great ſeal was iſſued againſt him. - Aſſignees under the com- 
miſſion were appointed in the uſual form, and theſe aſſignees 
named the petitioner John Clark their attorney, for collecting 
the funds of the bankrupt in this kingdom; and, in ſhort, it 
is believed, the different forms required by the law of bank- 
ruptcy in England, were regularly obſerved ; but it does not 
appear what was the date either of the commiſſion or of the 

| | nomination of aſſignees, nor is it magerial for the preſent pur- 
poſe particularly io inquire. ' 

While theſe proceedings were going on, Mr Turner, that he 
might ſecure payment of the foreſaid bill of L. 92, 61. did 
apply for and obtain. a warrant of arreſtment upon. the bill 

| and the proteſt; in virtue whereof, he cauſed arreſt in 
=_ -. the hands of the foreſaid Gillert Gerard, in order there- 
by to attach any ſums of money that he might 
be owing to the bankrupt, or other effects belonging to 
| INT that might happen to be in Mr Gerard's 
han $ 
The petitioner Mr Clark, in virtue of his power from the 
aſſignees, did recover ſeveral ſubjects belonging to the bankrupt 
at e wich he remitted | to the dividend, and accord- 
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ingly a diviſion of the bankrupt's effects was made ſometime 


ago; but Mr Clark pretended no right to the funds arreſted” 


by Mr Turner in the hands. of Mr Gerard ; 'and on the other 
hand, Mr Turner truſting for his payment to theſe funds which 
he had regularly arreſted, did not appear at the diviſion of 
the bankrupr's effects, nor draw any part of the ſubjects divid- - 
ed among the other creditors. 

Sometime after this, Mr Turner conveyed the foreſaid bill 
with the proteſt thereupon, and the arreſtment, to the re- 
ſpondent, who, in order to make the arreſtment effectual, 
conveened Mr Gerard the arreſtee and likewiſe Forbes theedm- 

mon debtor, in an action of forthcoming before the ſheriff of 
Aberdeen. In this forthcoming, compearance was made for 
the petitioner Mr Clark, who pretended, that notwithſtanding 
the reſpondent's arreſtment, the funds in the hands of Mr 
Gerard did: belong to the aſſignees under the commiſſion of 
bankruptcy, tho” he had never, on any former occaſion, pre- 
tended right to theſe funds, or attempted to recover them in 
virtue of his powers from the legal aſſignees. 

Beſides the petitioner, compearance was made in the forth- 
coming for ſome other creditors who had arreſted, but whoſe 
arreſtments were clearly poſterior to the reſpondent's ; ſo that 
they had no chance in the competition, which proceeded alto 
gether between the petitioner Mr Clart and the reſpondent. 

In the courſe of this competition, Mr Gerard the arreſtee 
was examined with reſpect to the effects in his hands, and de- 
clared, . That in the years 1754, 1755 and 1756, George 
* Forbes merchant in London, remitted ſeveral bills, draughts 
„and accompts to the declarant, payable or indorſed to him, 
in order that he might receive the payments thereof, Sc.“ 
The reſt of the declaration is taken into the petition, and 
needs not be repeated; the tendency of it was to aſcertain 
the extent of the bankrupt's funds then in Mr Gerard's hands, 
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and not accounted for, or rather the extent of the ſum in 


which Mr Gerard was indebted to the bankrupt, Which a- 
mounted to L. 47: 2: 11 Serling. 

After ſeveral ſteps of procedure unneceſſary to be mentioned, 
the iflue of the competition before the ſheriff, was an interlo- 


- cutor of this date, of the following tenor: In reſpect that 


the debt arreſted by the purſuer was contracted in London, 

«« -ranks-and. prefers the aſſignees under the ſtatute of bank- 
ruptcy to the purſuer, ' (John Gordon), and decerns againſt 
Mr Gilbert Gerard in payment to the ſaid aſſignees of the 
«© ſums-of money contained in his declaration, and againſt the 
% common debtor for his intereſt.” 

From this judgment, it appears, the ſheriff conſidered the 
funds arreſted in Mr Gerard's hands as Engliſh effects, and for 
that reaſon only, ſeems to have preferred the legal aſſignees: 
But as the reſpondent apprehended, that in this particular the 
ſheriff had miſtaken the caſe, and upon the whole had pro- 
nounced an erroneous judgment in the competition; he pre- 


ſented a bill of advocation; which having paſſed, came in courſe 


of. the rolls to be debated before Lord Alemoor Ordinary. 


The petitioners in the beginning allowed decreer in abſence 
to go againſt them; afterwards compearance was made for 
the, petitioners, and the firſt point that came to be enquired 
into, in the courſe of the debate, was, Whether the ſubjects 
arreſted in the hands of Mr Gerard were Engliſh or Scots debts? 
as it ſeemed to be an agreed point, that that circumſtance 
would have conſiderable influence upon the final iſſue of the 
competition. 


Accordingly, by appointment of the Lord Ordinary, this 


circumſtance was enquired into; and it came out, that the 


money in Mr Gerard's hands aroſe from bills which had been 


drawn by Forbes the bankrupt upon certain perſons at Aber- 


.deen, payable at Aberdeen to Mr Gerard or order, which bills 


had been accepted, and afterwards paid to Mr Gerard as they 


fell 
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*fell due. And a notorial copy of one of theſe bills was pro- 
«duced ; it is of the following tenor: © Prem. 7 1. rod. Lon- © 
% don, 8th January 1756, per L. I 1:13: 8 Sterling, a 305. 
« Thirty days after date of this my firſt per exchange, pay 
4% to the order of Mr Gilbert Gerard, eleven pounds thirteen 
«ſhillings and eight pence Sterling, value in accompt with 
% him, as adviſed by (Gened) Geo. Forbes.” & "og 
It appeared therefore, that not only the money in Mr Ge- 
*rard's hand fell to be conſidered as a Scors fund, but alſo that 
it had ariſen from. Scors debts. This point being ſettled, par- 
ties were heard upon the merits of the ciuſe, and the Lord 
Ordinary, of this date, pronounced the following interlocu- july 4. 
tor: © Prefers John Gordon on his arreſtment in aud to the 1764 
'« ſaid ſum of L. 47: 2 : 11 Sterling, acknowledged by the 
-«« ſaid Gilbert Gerard to have been in his hands at the date 
« of the faid arreſtment, for payment to the ſaid John Gor- 
'«« don pro tanto of the ſums contained in his intereſt produ- 
& ced ; and decerns in the preference, and againſt the ſaid 
% Gilbert Gerard, aud the principal debtor for his intereſt, _ 
for payment accordingly.” _ * N 
Againſt this interlocutor the ,petitioners preferred a repre- 
"ſentation, - wherein the only plea which they maintained was, 
chat they dught to be preferred to the reſpondent, becauſe che 
ſubjects in medio were Engliſh debts, and ſo were veſted in the 
legal aſſignees by the commiſſion of bankruptcy; and for that 
Treaſon could not be affected by the reſpondent's poſterior ar- 
reſtment; but no vbjection whatever was made to the effect. 
or Pas of the reſpondent's diligence. Anſwers were made 
for the reſpondent to this repreſentation; upon adviſing of 


which the Lord Ordinary, upon the 4th December 1764, pro- 
nounced the following interlocutor : ** Having conſidered 
this repreſentation with the anſwers made thereto, refuſes 
* the defire of the repreſentation, in reſpect of the anſy 
and adheres to the former interlocutor. “. 
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The petitioyers did hot 3 for an alteration of this in- 
terlocutor within the time limited by the rule of court for 
that purpoſe; but upon the 19th of December, being a day af- 
ter the uſual time of repreſenting was elapſed, the petitioners . 
gave in a third repreſentation, wherein they pleaded not only 
the general point, but alſo an odjection to the reſpondent”s ar- 
reſt ment, viz. that, at any rate, it could affect no more than 
the, ſums of money, which, from Mr Gerard's declaration ap- 


| peared to be. in his hands when the arreſtment was laid on; 


but not the ſums he afterwards received.0 
Anſwers being given to this repreſentation,. wherein it was 


: "pleaded, That the repreſentation was incompetent, and could 


not. be received, the Lord Ordinary, of this date, pronounced 
the follow ing interlocutor : * Having conſidered this repre- 


% ſentation, with the anſwers made thereto, . refuſes the deſire 


«, of the repteſentation as incompetent, the ſame having 


been preſented without the. days of reclaiming, therefore 


« adheres to the former interlocutor.“ 

The petitioners applied again to the Lord Ordinary, and 
pleaded ſingly the competency of their former repreſentation. 
This laſt repreſentation, the Lord Ordinary appointed to be 


1. March anſwered, by a deliverance of this dare ; - and upon adviling 
_ the zepreſentation with the anſwers, his Lordſhip, of this date, 


1765. pronounced the following interlocutor: © Having confidered 


«« this tepreſentatjon with the. anſwers made thereto, refuſes 
«. the delire of the repreſentation, in reſpect. of the anſwers, & 


„ and adheres to the former interlocytor.” 


The petition now to be anſwered brings theſe judgments 
under your Lordſhip's review. And as in ſtating the caſe io 
your Lordſhips, the petitioners have in "the fiſt place cndea- 
voured to ſhow, that upon. the merits of the cavle they ought 
to prevail, if the matter were ſtill open ; and 2dly, Thar SH 
is ſtill open, and that the Lord Ordinary did wrong in re- 


Jefting their repreſentation againſt his incerlocutor of the 4th . 


December 


09 N 

Petember 1564. 28 incompetent, becauſe it was preſented. one- 
day after the time limited for repreſenting is clapſed. The re- 
ſpondent will ſo far reverſe this order as to auſwer, ia the firſt- 
plate, that part of the petition which reſpects the competency, 

and endcavour to ſhow, that this matter is already cloſed by a. 
final judgment; and2dly, he: will endeavour to ſhow your Lord- 
ſhips, that were the. matter ſtill open, the merits of the cauſe 
are ſuch as that the Lord Ordinary's interlocutors would fall 

to be affirmed. 

And with reſpect to the firſt point, the competency of this 
petition, the reſpondent muſt obſerve in the general, that un- 
les a time was particularly limited, within which parties are 
bound to take the neceſſary ſteps of procedure, litigation 
would be endleſs, and the adminiſtration of juſlice - would be- 
come abſolutely impoſſible. To remedy theſe 1nconveniencies, . 
your Lordſhips, by your act of federunt, February 16. 1723, 
did enact and declare: ** That after the elapſing of ten ſede- 
„ runt days from the date of the Lord Ordinary's interlocu - 

« tor, no party ſhall be allowed to repreſent any thing to the 
« Ordinary againſt ſaid interlocutor, ' unles upon an alledg-. 
„ ance, whereof the party ſince that time is come to the 
« knowledge, leaving the parties to reclaim againſt the inter- 
«. locutors of Ordinaries to the inner- houſe within the time, 
« and in the manner as provided by former acts of ſederunt,” ” 

Apreeable to this regulation, and to the uniform practice of 
your Lordfhips founded upon ir, the-reſpondent does humbly « 
contend,” that this petition is incompetent, as the matter in 
diſpute is already. decided by the Lord Ordinary's interlocutor 
of the 4th December 1764, which became final, as no comper + 
refit application was made for an alteration of it. For, in 
the firſt-place, it is not pretended, that any reclaiming bill was 
preſented to your .Lordſhips within the time limited by the 
atts,of eder. Fad 24), 4 _y Ms PIT ry 
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to the Lord Ordinary till the 19th of December 1764. when 
the time limited for repreſenting was confeſſedly elapſed. 


The petitioners have pleaded various reaſons. why this mat-. 
ter ſhould ſtill be conſidered as-undecided, and the petition re- po 


ceived as competent. And in, That as the merits of the 
cauſe are with them, your Lordſhips have the power of diſpen- 
ſing with the forms, when they have not been wilfully ne- 


glected. But the reſpondent humbly apprehends, that, whe- 


ther the forms have been wilfully neglected or not, if the limi- 
ted time is allowed to elapſe, ſo as that a judgment becomes 
final, a jus quæſitum does thereby ariſe to a party, which your 

Lordſhips will not deprive him of, except upon new facts as 


mentioned in the foreſaid regulation. 
2dly, It is faid for the petitioners, That the j jorting o on o the 


'back of the repreſentation, by the .Lord Ordinary's clerk, 


bearing it to have been preſented on the th of December, 


whereas the 1 8th was the laſt day, is not ſufficient evidence of 
the fact. But, the reſpondent, with ſubmiſſion, apprehends, 
it is at leaſt ſueh · evidence as would make it incumbent upon 
the petitioners to ſhow, that it had been preſented ſooner; and 


it is even believed, that the jotting of the Lord Ordinary's 


clerk is the only evidence that could be admitted, to aſcertain 


whether a repreſentation had becn timeouſly preſented or not. 
If the ſignature of the judge himſelf is to be the rule, that is 


ſtill worſe for the petitioners, as it is uſually a day or two af- 


ter. And yeur Lordſhips will obſerve, that the petitioners do 
not pretend to aver, that the repreſentation was preſented ear- 


Hier than the date of the Fame marked dy the Lord 


Ordinary's clerk. 
g:io, It is ſaid, that the 8 a new mat- 


ter, which had not before been argued or even occurred to the 


petitioners, particularly what reſpected the payments received 
by Gerard after the areſtment: But, with ſubmiſſion, theſe 


were not new facts in the Tenſe of the acts of ſederunt ; they 


. 


were not noviter venientes ad en but on the contraty 
were particularly ſet furth in Gerard's declaration, and were 
known from the beginning of the cauſe, as Mr Gerard's de- 
claration had been ſeveral times before referred to by the pe- 
titioners ; and although, perhaps, theſe facts had not formerly 
been argued upon by the council for the petitioner, that, 
with ſubmiſſion, makes no difference. If new arguments were 
to be a reaſon for receiving incompetent repreſentations, liti- 

tion would be endleſs; and the ſame confuſion would pre- 
vail, that tended ſo much to diſturb the adminiſtration of ju 
tice before theſe ſalutary regulations were eſtabliſhed by your 
Lordſhips. 

470, It is ſaid, that the interlocutor of the 4th Decenider, 
againſt which the incompetent repreſentation reclaimed, could 
not authorize an extract, becauſe it had decerned againſt Mr 
Gerard, altho' the adyocation had contained no warrant for ci- 
ting Mr Gerard ; and from this the petitioners ſeemed to infer, 
that the judgment was ſtill open, and that their repreſentation 
ought to have been received as competent. 

To obviate this plea, your Lordſhips muſt attend to the 
nature of the action before the inferior court. It was a furth- 
coming at the inſtance of the reſpondent againſt Mr Gerard. 
In that furthcoming the petitioners appeared, and pleaded a 
preference to the reſpondent upon the ſubjects in Gerard's 
hands; and the ſheriff, upon the competition, preferred them 
accordingly. It was on that occaſion that the reſpondent 

raiſed an adyocation ; and, as the competition had run alto- 
gether between the petitioners and the reſpondent, it was cer- 
_ tainly ſufficient, for the determination thereof, that the ad- 
vocation contained a warrant to cite the petitioners, although 
the arreſtee, and the other perſons who had appeared in the 
competition, but without ſucceſs, were not ordered * the 


will of the letters to be 8 called. | 
Bur 
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But Gather, the reſpondent i is adviſed, that there is no ne- 
ceſſity for making the will of the letters of advocation to bear 
- warrant for citing any particular perſon. Regularly it needs 
be directed to pe but the judge. It contains an injunction 
upon him to proceed no further in the proceſs, and to tranſmit 
the grounds of procedure, and the erer parts thereof, to the 
Court of Seſſion; and this being intimated in court, is a ſuf- 
ficient . notification to all parties concerned ; and any warrant 


for citing a particular perſon is altogether ſuperfluous. And, 


3dly, It is, at any rate, jus tertii in the petitioners, to 
plead any objection to the procedure; becauſe they were re- 
gularly, called by the reſpondent's firſt advocation, and, upon 
that citation, litigated the cauſe. And therefore, however 
competent it might be to Gerard, the arreſtee, or Brebner, 
who, it is ſaid, was a party before the inferior court, to ob- 
ject to the decerniture for payment to the reſpondent, becauſe 
dhe firſt adyocation contained no warzant for citing them par- 

ticularly, it certainly is not competent for the petitioners, who 
were exprelly made parties to it, to plead any objection to the 
procedure, in ſo far as it prefers the er intereſt in 
the competition to theirs. 

And as to the ſecond advocation raiſed by the reſpondent, 
the fact is true, and the purpoſe of it was to guard againſt a- 
ny after queſtion with the arreſtee Mr Gerard. The reſpond- 
ent believes now, it was unneceſſary, even with reſpect to him, 
and it can in no ſhape aid the petitioners, as there was a war- 
rant for citing them, particularly in the firſt advocation ; and 
they accordingly appeared, and litigated their intereſt. | 

_ The reſpondents, therefore, flatter themfelves, they — 
given ſatisfying anſwers to the rea ſons urged in ſupport of the 
competency, of the petition. It appears very clearly, and in- 
deed is not denied, that the repreſenting days were elapſed, 
before any ſtep was taken for obtaining an alteration of the 


interlocntor 4th December 1764 : That judgment therefore 
did 
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did become ſinal; and as no good reaſon has been ſhewn for 
breaking thro' the eſtabliſhed forms and rules of court, in order 
to review that judgment, it muſt remain deciſive of the mat- 
ter in iſſue ; and conſequently. your Lordſhips will, it is hoped;. 
reject this petition as i : 5 F 
And your Loerdſhips. will be the more apt to liſten to this 
plea, that, in the reſpondent's humble apprehenſion, the me- 
rits of the caſe are in his fayour, even if the matter were ſtill 
open; which leads the reſpondent, in the ſecond place, to 
conſider the different reaſons urged in the petition, why the 
Lord Ordinary's interlocutor ought to be reverſed. 
The firſt point pleaded in the petition, is, that, by the 
commiſſion of bankruptcy iſſued in England, and the legal a- 
ſignment in conſequence of it, the effects of George. Forbes the 
bankrupt, and, among the reſt, the funds in the hands of 
Gilbert Gerard the arreſtee, became ſo veſted in the petitioners,. 
the aſſignees under the commiſſion of bankruptcy, that they 
| could not afterwards be attached by the diligence of any par- 
ticular creditor... This is a general point, which of late has 
been ſeveral times agitated before your Lordſhips, and you are 
well acquainted with-it ; and as the petitioner has not enlarged: 
his argument with authorities or precedents, the reſpondent 
ſhall. follow his example, and very ſhortly ſtate the principles, 
upon which he humbly apprehends his arreſtment makes him- 
preferable to the legal aſlignees. 
And, in the ſſt place, your Lordſhips will obſerve, that 
the ground of the reſpondent's: diligence is a Scors debt; that 
is, a debt owing by the bankrupt to a perſon reſiding· in Sor 
land, and a. native of that country, who is in no ſhape ſubject 
to the law. of England, or the juriſdiction of the courts of that 


aao, Your Lordſhips will perceive, that the debts : arreſted: 
by the reſpondent, and now ia medio, are to all intents aud: 
purpoſes ot / debts. The funds in the hands of the arreſtee, 
. « | 5 aroſa- 
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aroſe from bills drawn by the bankrupt upon perſons at Abrr- 


deen, payable at that place to Mr Gerard, accepted by the 
perſons. upon whom they were drawn, and afterwards paid as 


they fell due, Theſe bills therefore were unqueſtionably Scors 


debts ; they were drawn by a Scotſman, the accepters were 


| Seorſmien 3 they were accepted in Scotland; and payable there 


to a Scorſman'; ſo that Scotland was both the locus contractut, 
and the locus ſolutionii. And it makes no difference, altho? 
poſſibly theſe bills were accepted for the value of goods ſent 
by the babkrupt upon commiſſion, from London: That will 


not make London the locus contractus: It was the acceptance of 


the bill, that conſtituted the debt; and beſides, it was not 


properly the perſons who received the goods that were debtors 


to the bankrupt, but Mr Gerard to whom the accepted bills 
were payable; and his debt was undoubtedly a Str debt, as 
he had at no time any e or. contractions with the bank- 


rupt in England. 
ztia, The reſpondent. i is adviſed, chat the ſtatutes of Eng- 


land concerning bankrupts, are not founded upon the law of 


nations, but are juris mere poſitivi, and like other ſtatutes of 


that nature have no * or coercive power ultra territorium 


wentis, - This is an uncontrovertible principle of law, 
which * no Aberhie to ſupport. it. The general doc- 
trine that no law can bind or be effectual beyond the limits of 
that kingdom here it is enacted, is an agreed point among 
the writers on the law of nations. And with reſpect to the 
bankrupt-laws of England, it is obvious, from the various forms 


* procec dure neceſſary for carrying them into execution, that 


they were never intended to have any effedt out of England ; 


and ſo it was adjudged in a late caſe, tried before Lord Chief 


Juſtice Mansfield at Guildhall, where it was determined, that 
the bankrupt laws of Eng/end did not extend to Gibraltar, or 


affect the goods or tranſactions of the bankrupt in that place. 


| aa Ree" report of this caſe, 
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herons it was lately adjudged; bur it was mentioned in the 
news-paper; if that ſhall ſeem of any authority; and ſome of 
your Lordſhips will very pollidly be better acquainted with the 
circumſtances of ir. 

And therefore, altho Scotland d England are now happi- 
ly united iuto one kingdom, ſo as to be under the ſame go- 
vernment, and the ſame legiſlature ; yet as their laws with 
reſpect to private Tights ſtill remain different, as they were be- 
fore the union, ſo the reſpondent is adviſed, that they are in 
that reſpect to be conſidered as different ſtates or kingdoms ; 
chat the laws of Scotland have no force or eſſect in England. 
and e contra, that the laws of Englaad have no influence in 
Scotland and conſequently the bankrupr-ſtarutes in England 
have no more force or effect in S:orland then in any other 
foreign country with which Exgiend | is no ways connected. 
And of conſequence, 

410, If theſe poſitions are founded 1 in the F of law, 
it is obvious, that the petitioners, who are aſſignees under the 
commiſſion of bankruptcy, and who have no right or power 
over the effects of the bankrupt, but what the Engiz/b ſtatute 
confers upon them, that they could not be thereby ſo veſt- 
cd with a right to the effects of the bankrupt in Scotlana, 
where theſe ſtatutes have no force, as that the other creditors 
of the bankrupt, who uſed the diligence of this kingdom, ſhould 
be excluded from a poſſibility of attaching theſe effects or funds, 
and obtaining a preference upon them. This would be gi- 
ving the Eng/iſh ſtatutes of baukruptcy their full effect out of 
England, contrary to what was intended by them, and cou- 
trary to the eſtabliſhed principles of law. And it does not 
tend in any degree to weaken the .reſpondent's doctrine, that 
your Lordſhips, in the caſe of Captain Vilſon's creditors, pre- 
ferred the legal aſſignees to the arreſters in Col land, becaulc 
there the ratio Aid was, that the ſubject of the competi- 
tion were Exg/iſh debts, that is debts contracted after the Ex- 
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gliſh 
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91;ſh form, and payable in England, and conſequently were un- 


der the influence of the law of England, and did veſt in the aſ- 


ſignees immediately by the force of the bankrupr-ſtature ; but 


P. 318. 


that principle is not applicable to the preſent caſe, as from the 
circumſtances already mentioned your Lordſhips muſt be of 
opinion, that the ſubject of the competition here is St: debts, 
which could not be carried or affected in any ſhape by any 
enactment or determination of the law of England, 

And indeed the petitioners themſelves ſeem to give up the 
general point, and do not inſiſt, that the: ſubjects in medio 
were ſo tied up, as that they could not he affected by diligence 
after the date of the bankruptcy, or. of the commiſſion. Their 
chief plea ſeems to be, that their aſſignment under the com- 
miſſion, being prior to the reſpondent's arreſtment, ought to 
be preferred by the rule prior in tempore potior in jure. | 
But in the firſt place, there is no evidence that the aſſign- 
ment under the commiſſion of- bankruptcy was. prior to the 
reſpondent's arreſtment ; and the reſpondent is. uncertain whe. 
ther it was. ſo or not. But further, ſuppoſing it to have been 
ſo, and that your Lordſhips were inclinable to give the ſame 
effect to a legal aſſignment under the commiſhon of bank- 
ruptcy, as to a voluntary aſſignation executed after the form 
of the law of England, ſtill the reſpondent would be prefer- 
able, as his arreſtment was prior to any. intimation of the 
aſſignment to Gerard the arreſtee, either by judicial procedure 
or otherways; and that even the preference of Engliſh aſſigna- 
tions is regulated by the intimations of them, is obvious from 
a deciſion abridged in thie Dictionary in. thoſe words: In 
« 4 competition betwixt an arreſtment and. aſſignation after 
« the Engliſh form, which requires no intimation, the Lords 
« preferred the arreſter; becauſe, though a deed eſtabliſhed 
« according to the forms of the country may. be effeQual 
here, yet, with regard to all ſteps of diligence taken in 
« Scotland, the laws of Scotland muſt be the rule.” Foun- 
RA . tainhall 


r 
rainhall, 224 July 1708, Gray againſt the Earl of Sel- 
Kirk. | „ bbs 3 
I be petitioners however are miſtaken if they ſuppoſe, that 


the legal aſſignment, under the commiſſion of bankruptcy, is 


of the nature of a voluntary aſſignment by the bankrupt him- 
ſelf: It is no deed of the bankrupt ; he does not concur in 


any ſhape in the execution of it; it is entirely an act of the 


law of England, which veſts in the aſſignees, under the com- 


miſſion, the whole effects belonging to the bankrupt in Eng- 


land, where that law has effect; but it goes no further: As 
the ſtatute in relation to bankrupts has no effect out of Eng- 


land, ſo the legal aſſignment gives the aſſignees no right to 


any of the bankrupr's effects, except ſuch as are ſituated with - 
in that kingdom. 


And here it will occur to your Lordſhips, that there is this 
material difference between a voluntary aſſignation in England ' 
and the legal aſſignment under the commiſſion of bankruptcy: 


he firſt: being the deed of the party, your Lordſhips might 


poſſibly be induced ex comitaze to give effect to it, if executed ſe- 


cundum legem loci, althoꝰ, perhaps, it ſhould not be executed ac- 
cording to the forms required by the law of S But 


the legal aſſignment is merely an act of the law of. England; . 


and as that law is foreign to this country, and particularly as 
the ſtatute of bankruptcy is neither founded in the law of na- 


tions nor in the principles of juſtice, and, what is ſtill more, 


adverſary to the principles of the laws of this country, no 
comitas can require that your Lordſhips ſhould: give any effect 


to it in your judgmenis here. 


I be reſpondent therefore, upon theſe principles, does hum - 


bly maintain, that the legal aſſignment could give the peti- 
tioners no immediate right to the effects of the bankrupt in 


Scotland. It is very true, that your Lordſhips, in repeated 
caſes, particularly in the late competition among the creditors 


-- 
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of Thomſon and Tabor, have found, That the aſſignees uu- 


«© der the commiſſion of bankruptcy, have a ſufficient title to 
*« compear and compete in the action.“ But the only mean- 
ing of this judgment is, that the aſſignees got ſuch a right 
by the legal aſſignment as intitles them to 1 the diligence of 


the law of Scofland for recovering the effects of the bankrupc 


in this kingdom: And theſe judgments, upon ſound prin- 
l could not, with ſubmiſſion, carry the right of the aſ- 
any further. | | 
And therefore, upon the general point, the reſpondent 
flatters himſelf, chat, wete the Lord Ordinary's interlocutor 
ſtill open to review, your Lordſhips would not heſitate to pre- 
fer him. The reſpondent has attached the funds in medio by 
an arreſtment, which is the diligence of the law of Scotland = 
proper for ſuch ſubjects; whereas the petitioners have not at- 
rached them by any diligence whatever: And it is obvious, 


from the. principles above mentioned, that the legal aſſign- 


ment could veſt in them no immediate right to theſe ſub- 
And here tin reſpondent apprehends he might ſafely reſt 


his anſwer to the other objections pleaded by the petitioner a- 


gainſt. his. preference. Your Lordſhips 65 they reſolve. into 
certain alledged defects in the formality of the reſpondent's di- 
ligence: Now, the reſpondent apprehends, that as the petition- 
ers have done no diligence whatever to affect the ſuhjects in 
medio, they cannot be heard to queſtion the validity of the re 
ſpondent's diligence, der or informal it might be; 

for as the petitioners themſelves have no right to the ſubjects 
in medio, ſo they can have no title to challenge the intereſt of 


another. 
pprehends, that the pe- | 


At the ſame cine whis We a 


ritioners objections to his diligence are altogether irrelevant. 
The firſt is, That Mr Turner, thereſpondent'scedenr, before arreſi- 


ing * his debt, ought prevĩouſſy to have arreſted, juri/- 
dict. 


= 3) 


dict. fund. cauſ. and, in ſupport of this doctrine, reference is 
made to the late deciſions pronounced by your Lordſhips in 
the caſe of Thomſon and Tabor. | 6 
But, with ſubmiſſion, that caſe is, upon this point, by no 
means applicable to the preſent, There the creditors had their 
debts to conſtitute againſt the bankrupts, before they could 
proceed to do diligence againſt their effects in this country; 
and your Lordfhips ſeemed to be of opinion, that before any 
proceſs of conſtitution could be brought in this country, againſt 
a perſon reſiding in another kingdom, it was neceſſary to found 
a juriſdiction by an arreſtment, juriſdict. fund. cauſ. and that, 
without ſuch arreſtment, the proceſs of conſtitution was inept. 
But your Lordſhips will conſider, that that was by no means 
the caſe here. Mr Turner brought no proceſs of conſtitution 
againſt Forbes the bankrupt, and it was not neceſſary, as his 
debt was conſtituted by an accepted bill. The only proceſs 
neceſſary in this caſe was the action of furthcoming, founded 
upon the arreſtment, In that the arreſtee was the principal 
defender, and the common debtor was called only for his inte- 
reſt, to hear and ſee the effects in the hands of the arreſtee ad- 
judged to the creditor, There was no perſonal concluſion a- 
gainſt him, for conſtituting a new debt, and therefore, with 
ſubmiſſion, there could be no neceſſity for creating a forum 
by an arreſtment, juriſdict. fund. cauſ. 1 
It is objected in the ſecond place, That the reſpondent's ar- 
reſtment was preſcribed, as almoſt 5 years had clapſed from the 
date of the arreſtment before commencing the proceſs of furth- 
coming. Bur your Lordſhips fee the anſwer to this ariſes from 
the objection itſelf, which admits, that the furthcoming was 
commenced one day before the elapſe of the five years, and a 
a a preſcription of that ſort is as effectually ſaved by a day as 
by a years And as to what is ſaid, That the common debtor 
was not called till after the five years, it is nothing to the 
purpoſe. The arreſter is the 1 defender in an 


action 
of 


: 
\ 
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of that ſort; and it is admitted, that the action of furthco- 


ming was executed againſt him in due time to interrupt the 


preſcription. 12 | 
The laſt objection to the petitioner's diligence is, That it 


could only affed the ſum of L. 25 : 13 : 9, being all the mo- 
ney in Mr Gerard's hands at the date of the arreſtment ; and 


that the arreſtment could neither reach the ſums he afterwards 


received, nor the bills then in his hands remaining unpaid at 
the date of the declaration. OTE area bn 

But your Lordſhips will perceive, that this objection pro- 
ceeds upon the ſuppoſition, that the debtors in the bills, where- 
of Gerard the arreſtee recovered payment, or which were in 
his hands at the period of his declaration, were debtors imme- 
diately to the bankrupt himſelf: But that your Lordſhips will 
perceive was not the caſe: Theſe perſons were debtors to Ge- 
rard, in ſo far as they had accepted bills, drawn indeed by the 
bankrupt, but held by Gerard, and payable to him or his or- 


der; and Gerard again was debtor to the bankrupt for the 


value of theſe bills, and conſequently the arreſtment uſed in 
his hands, did undoubtedly. affect the contents of theſe bills, 


© becauſe Gerard was to that extent debtor to the bankrupt. 


And here lies the ſubſtantial difference between the reſpon- 
dent's arreſtment in this caſe, and the arreſtments laid on in 
the hands of William Cuming, as in the caſe of Thomſon and 


Tabor, referred to by the petitioners. In that caſe the bills in 


the hands of William Cuming, had been accepted payable to 
the bankrupts themſelves, conſequently the accepters. of the 


bills were debtors immediately to the bankrupts ; and the bills 


were lodged with Villiam Cuming only as a truſtee for recover- 
ing payment; ſo that he was in no ſhape debtor to the bank- 
rupts, and, of courſe, any arreſtment in his hands, as to the 
contents of theſe bills, was inept. But, in this caſe, it will 


occur to your Lordſhips, that Gerard was by no means a 


truſtee, but became indebted to the bankrupt by the bills be- 
ing 
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. 
ing drawn and accepted payable to him or his order; conſe- 
quently it was in his hands only that the reſpondent could 
arreſt for the bankrupt's debt; and an arreſtment uſed in the 
hands of the accepters of the bills would have been effectual 
only for Mr Gerard”s debt, to whom theſe bills were payable. 
| The reſpondent has, he hopes, given fatisfying anſwers to 
the different arguments pleaded in the petition ; and particu- 
larly, that he has removed the various objections ſtated to the 
validity and effect of his arreſtment. He, with ſubmiſſion 
apprehends, that, upon the merits of the cauſe itſelf, your 
Lordſhips would be clearly of opinion to prefer him on the 
funds in the hands of the arreſtee, agreeable to the repeated 
judgments pronounced by Lord Alemoor in his favour. But, 
at the ſame time, he muſt humbly contend, that your Lord- 
ſhips cannot now take the merits. of the queſtion under your 
cogniſance. The reſpondent has already ſhown, that he has 
a final judgment in his favour, and conſequently that no ap- 
plication againſt ir can competently be received; and there- 
fore he, in humble confidence, expects, that your Lordſhips, 
upon that head, independent of the merits of the queſtion, 
will refuſe the deſire of the petition, and adhere to the 2 
Ordinary's interl6cutors. 


In reſpect whereof; &c. 
COSMO- GORDON. 
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